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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present ::  Smti.S. Bora, 
      Sessions Judge,  
      Udalguri, Assam.  
 

           Sessions Case No. 116 (U) 2014.  
                 U/S 376/302/34 IPC 

   

   State of Assam..........................Complainant.  

        Vs 

    (1) Doman Mardi, 

            (2)  Sona Besra @ Mandal………….. Accused.   

 

For the Prosecution   : Mr. M. Khaklary, Addl. Public Prosecutor. 

For the defence   : Mr. J.K.Brahma, Advocate.                                  

Date of argument :  5.617, 17.6.2017. 

Date of Judgment  :  30.6.2017. 

 

J U D G M E N T 

 

 The prosecution case as unfolded at the trial may, in brief, is that on 

13.10.13 at about 7 PM while the informant, Manika Murmu alongwith her 

mother Jaba Kishko and eldest son were coming from Udalguri towards home 

at Kadabeel Kahijungle, in the bank of river Bhutiamari, accused Doman Mardi 

and Sona Besra restrained them and tried to committed rape on her and her 

mother. She alongwith her son somehow escaped from the clutches of the 

accused, but her mother was murdered by the accused persons after 

committing rape on her. Because of night, none came to rescue her mother. 

On the next morning her mother was found dead with injury mark.  

 

2. To this effect informant Manika Murmu lodged an ejahar before Mazbat 

police station.  On receipt of the FIR Mazbat PS Case No.47/2013 u/s 

376/302/34 IPC was registered. Police held usual investigation. During 

investigation police visited the place of occurrence, prepared sketch map, held 

inquest over the dead body through Executive Magistrate and recorded the 
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statement of the witnesses. Police got the statement of two witnesses recorded 

u/s 164 Cr.P.C. On completion of investigation police laid charge-sheet against 

the accused Doman Mardi and Sona Besra for the offence punishable u/s 

376/302/34 IPC.  

 

3.  Offence punishable u/s 376/302 IPC being exclusively triable by the 

court of sessions, the court below committed the case to this court after 

complying the provision of Section 207 CrPC. This court upon perusal of 

materials on record and hearing submission advanced by the parties found a 

prima-facie case to frame charge against the accused persons for the offences 

punishable u/s 376/302/34 IPC and charge was framed accordingly. Charges 

so framed were read over and explained to the accused to which they pleaded 

not guilty and claimed to be tried.  

 

4.                 POINT FOR DETERMINATION  

 

 (1) Whether the accused persons on 13.10.13 at Kasijangle near 

Bhutiamari river under Mazbat P.S., in furtherance of common intention, 

committed rape on Jaba Kisko? 

 

 (2) Whether on the same day, time and place, accused in furtherance 

of common intention, committed murder intentionally causing the death of 

Jaba Kisku? 

 

DECISION AND REASONS THEREOF 

 

5.  In order to bring home the guilt of the accused person prosecution  

examined as many as 20(twenty) witnesses whereas the defence examined 

none. At the closure of the prosecution evidence accused persons were 

examined u/s 313 CrPC. In their 313 CrPC statement accused totally denied to 

have committed the alleged crime.  

 

6. I have heard argument advanced by the learned counsel of the parties 

and carefully gone through the evidence and other materials on record.  
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7.  In the course of trial, prosecution was examined as many as twenty 

witnesses including M.O. and I.O.  

 

8. Let me first deal with the evidence of PW19, Dr. Arpan mazumdar. 

According to the evidence of this witness on 17.10.13, while he was working as 

Demonstrator in Department of Forensic Medicine, GMCH, he performed post-

mortem upon the dead body of Joba Kishku, 50 years female, W/o- Sri Psata 

Hasda, Vill.- No.4 Gesenpur under Mazbat P.S. The dead body was brought 

and identified by UBC/349 Unish Ali, Swapla Murmu, son of the deceased in 

reference to Mazbat P.S. case No.47/13 U/S 376/302/34 IPC. On examination, 

he found the following:- 

EXTRANAL APPEARANCE:-   

A female dead body found in decomposed state wearing  white petticoat 

(present over the lower parts of legs) and blouse ( which is open from front). 

Peeling of skin present at places. Maggots at varying stages of development 

are present all over the body. Mouth are easily blockade.  Eyes and mouth are 

eaten by the maggot. Rigor-mortis is passed of.  

Injuries:-  

(1) On dissection the chest wall muscles are contused on both sides. 

(2) Clavicle is fractured on right side.  

(3) Sternum is fractured (middle 1/3rd).  

(4) Fracture of ribs present on both sides (3rd to 6th ribs).  

No ligature mark is detected around the neck. On dissection  the neck 

tissues are found contused  on both sides. Thyroid cartilage and hyoid bones 

are found intact.  

Two slides taken, which shows negative results for the presence of 

spermatozoa. 

Opinion:- 

 Doctor opined that death was due to asphyxia as a result of combined 

effect of traumatic asphyxia and ante-mortem compression of the neck, which 

is  homicidal in nature. All the injuries were antemortem and caused by blunt 

force impact. Ext.5 is his post-mortem report and Ext.5(1) is his signature.  

 In his cross-examination doctor stated that two slides were taken from 

the posterior Phoenix of the vagina which shows negative results for the 

presence of spermatozoa. 
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9. From the evidence of PW.19 (M.O.) it is established that the death was 

to asphyxia as a result of combined effect of traumatic asphyxia and ante-

mortem compression of the neck, which is homicidal in nature. All the injuries 

were ante-mortem and caused by blunt force impact. 

 

10. Keeping in view of the above medical evidence let me come to deal 

with the evidence of PWs. The prosecution case entirely rests upon the oral 

testimony of PW1, the only eye witness to the occurrence and extra-judicial 

confession made by accused Doman Mardi and Sona Besra before PW3 Sarkar 

mardi, PW.4 Sapal Murmu, PW6, Lakhi Ram Hembram, Pw7, Bishnu Hembram, 

PW8, Laxman Sahu, PW9, Nilamani Sarma and PW11, Mangal Soren. 

 

EVIDENCE OF EYE WITNESSES 

 

11. PW.1, Smti. Manika Murmu is the only eye witness to the occurrence 

who was present at the time of occurrence alongwith her mother (since 

deceased). According to this witness she saw the incident. Occurrence took 

place at about 2 years ago at about 6/7 PM. On the day of occurrence while 

she was coming with her mother after enjoying Puja festival at Udalguri, near 

the bank of river Kadabeel, both the accused persons caught hold of her. 

Accused Doman caught her neck. She identified the accused person in the 

moonlight. She tried to come out from the clutches  of accused. Since her baby 

was on her lap she requested the accused persons with folded hand. Then  the 

accused persons caught hold of her mother and she witnessed that accused 

Doman raped her mother. Thereafter another accused person also committed 

rape on her mother. She saw accused persons in the moonlight while they 

committing rape on her mother. On the very same night she informed her 

brother Swapal Murmu about the incident. On the next day she lodged FIR. 

Her statement was recorded by the magistrate. On the next day she knew that  

the accused persons killed her mother by strangulation and raped on her.   

 In her cross-examination this witness stated that she married at 

Hograjuli about 8 years ago. The age of her mother is 70/80 years. When 

accused Doman tired to undress her, she raised hue and cry. Doman wore T-

shirt and she identified him. 
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12. I have scrutinised the evidence of PW1 with great care and caution 

keeping in mind that she is the only eye witness. She narrated the incident in 

great detail. She was present at the place of occurrence alongwith her mother. 

Accused persons first caught hold of her. On request since she  had her child 

on her lap, the accused persons left her and then caught hold of her mother. 

She also saw that accused persons committed rape on her mother. She 

identified the accused  persons in the moonlight.  

 Nothing has been brought out by the defence to disbelieve her version. 

 Evidence of PW1 cannot be discarded in as much as she was present at 

the place of occurrence who came out from clutches of accused. Her evidence 

inspires confidence. There is no major contradiction, and/omission or any false 

claim/exaggeration found in PW1’s deposition to impeach her credibility.  

Evidence of PW1 is found to be cogent and reliable. Her presence at the place 

of occurrence is well established. There is no evidence on record to show that 

PW1 is inimical to accused persons.  

 

EXTRA JUDICIAL CONFESSION 

 

13. PW.2, Sagen Murmu deposed that she knows both the informant and 

accused persons. Informant reported him that in the night of the incident while 

informant and her mother were coming from Udalguri accused persons  caught 

hold of them, committed rape on her mother and thereafter killed. Then he 

and brother of Manika went to the place of occurrence and saw the nude dead 

body of the deceased. Accused persons confessed before police that they killed 

the deceased. At the time of making confession he was also present.  

 In cross examination nothing has been elicited by the defence.  

 

14. PW3, Sarkar Mardi deposed that he knows both the parties. The 

incident took place on 13.10.13. He knew about the occurrence on being told 

by Manika Murmu (PW1). Manika told before him that  on the day of 

occurrence  while she and her mother were coming from Udalguri enjoying 

Puja festival accused persons caught hold of her. Accused persons left her as 

she had her baby on her lap, but caught hold of her mother, committed rape 

on her mother and thereafter killed her. On the next day morning he went to 

the place of occurrence and saw the dead body of mother of Manika. After 
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recovery of the dead body, he alongwith Sagen Mardi, Laxman Mardi, Raju 

Soren, Siru Soren and others apprehended Doman Mardi at his house. On 

being asked Doman Mardi confessed before them that Doman alongwith Sona 

Besra killed mother of Manika after committing rape. Later on police arrested 

the accused persons. Accused persons also confessed before the police that 

they killed the deceased with stone after committing rape. Accused persons 

also showed police  the stone by which they killed the deceased. Police seized 

the stone vide Ext.1. Ext.1(1) is his signature.  

 In cross examination he denied the defence suggestion that he did not 

state before the police what he was reported by Manika. 

 

15. PW.4, Swapal Murmu is the brother of informant Manika Murmu. He 

deposed that he knows both the parties. The incident took place at the time of 

Durga Puja. He knew about the occurrence on being told by Manika Murmu. 

He stated that on the day of occurrence at about 7/8 PM  while Manika and his 

mother were coming from Udalguri enjoying Puja festival accused persons first 

caught hold of Manika. Accused persons left her as she had her baby on her 

lap, but caught hold of her mother, committed rape on her mother and 

thereafter killed her. On the next day morning he went to the place of 

occurrence and saw the dead body of his mother on naked condition. He saw 

injury mark caused by stone on the face of the deceased. After vilagers 

apprehended the accused persons. On being asked accused persons confessed 

before them that they killed  his mother. Police seized one blue colour half pant 

worn by Doman Mardi.  Later on police arrested the accused persons.  

 In cross examination he admitted that Manika informed him at about 

7/8 PM. He informed the matter to the villager in the next morning of the 

occurrence.  

 

16. PW.6, Lakhi Ram Hembram deposed that he knows both the informant 

and accused persons. He was informed about the incident by Swapal, the 

brother of Manika. On the day of incident while Manika and her mother were 

returning home after enjoying Puja it became dark. Accused persons killed the 

mother of informant after committing rape. Later on villagers apprehended the 

accused persons. Both the accused persons confessed before them and police 

that they killed the deceased.  
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 In cross examination he admitted that he was present when the 

accused persons were apprehended. 

 

17. PW.7, Bisu Hembram deposed that he knows both the informant and 

accused persons. On the day of incident while Manika and her mother were 

returning home after enjoying Puja accused persons caught hold Manika. 

Thereafter, accused persons killed the mother of informant after committing 

rape. Accused persons confessed before him and the villagers that they killed 

the deceased assaulting with stone. He himself heard while the accused 

persons confessed about the guilt before the police.  

 In cross examination he admitted that he was present when the 

accused Doman was apprehended. Doman confessed his guilt before 

assaulting him by the public.  

 

18. PW.8, Laxman Sahu deposed that he knows both the informant and 

accused persons. The incident took place at the time of Durga Puja. After the 

incident when he went to Mazbat PS for his personal work he saw the accused 

persons were sitting before the O/C. In his presence both the accused persons 

confessed their guilt before the O/C. One of the accused persons stated that 

they met two women in the bank of river. Doman Mardi first caught hold the 

daughter. She told Doman that she knew him and she had small baby. Then 

Doman left her. Thereafter one of them caught hold of the mother and 

committed rape on her. After committing rape they (accused) thought that 

they might be caught, so it would be better to kill her. Thinking so they killed 

the lady assaulting with stone. Police seized one DVD. Police seized the said 

DVD in his presence. One Nilamani Sarma recorded the DVD cassette. Ext.2 is 

the seizure list. Ext.2(1) is his signature. Police also seized one memory card 

vide Ext.3. Ext.3(10 is his signature thereon. He was present at the time of 

confession making by the accused before the police.  

 In cross examination he admitted that he had no personnel knowledge 

about the occurrence.  

 

19. PW.9, Nilamani Sarma deposed that he knows the informant. He saw 

the accused persons in the police station in the next day of the occurrence. In 

the next day of occurrence O/C, Mazbat PS requested him for video  recoding 
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confession of two accused persons. Accordingly in the morning he arrived at 

the Mazbat PS and did video recording of two accused persons. He stated that 

accused persons confessed that they killed an elderly woman after committing 

rape, which he recorded video. He also stated that accused persons led police 

to the place of occurrence where they killed the deceased. He also 

accompanied with the police at that time. Police seized the memory cards vide 

Ext.2 and Ext.3. Ext. 2(2) and 3(2) are his signature.  He took video recording 

of the place, as shown by the accused persons, where they killed the deceased 

after committing rape.  

 In cross examination he admitted that he had no personnel knowledge 

about the occurrence.  

 

20. PW.11, Mangal Soren deposed that he knows the accused persons. The 

incident took place at the time of Durga Puja of 2013. At the time of 

apprehending of accused he was also present. Accused persons confessed their 

guilt before public. Police seized two half shirt.  

 In cross examination he admitted that accused persons confessed their 

guilt that they killed the mother of Manika after committing rape. 

 

21. On scanning the evidence of Sarkar mardi (PW3), Sapal Murmu (PW4), 

Lakhi Ram Hembram (PW6), Bishnu Hembram (PW7), Laxman Sahu (PW8) 

and Mangal Soren (PW11). We find that the accused persons narrated before 

these witnesses how they committed rape on deceased and thereafter killed 

her with stone. The first confession was made by the accused persons before 

PW3, PW4, PW6, PW7, PW8 and PW11. The second confession was made at 

the police station before police in presence of PW2, PW8 and PW9.  

 

22. In (2012) 6 SCC 403 Sahadevan and another Vs State of Tamil Nadu, 

the principles of extra-judicial confession has been reiterated in para-16 of the 

judgment, as follows:- 

“16. Upon a proper analysis of the abovereferred judgments of this 

Court, it will be appropriate to state the principles which would 

make an extra-judicial confession as admissible piece of evidence 

capable of forming the basis of conviction of an accused. These 

precepts would guide the judicial mind while dealing with the 
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veracity of cases where the prosecution heavily relies upon an 

extra-judicial confession alleged to have been made by the accused: 

(i)The extra-judicial confession is a weak evidence by itself. It 

has to be examined by the court with greater care and 

caution. 

(ii )It should be made voluntarily and should be truthful.  

(iii )It should inspire confidence. 

(iv )An extra-judicial confession attains greater credibility and 

evidentiary value if it is supported by a chain of cogent 

circumstances and is further corroborated by other 

prosecution evidence.  

(v)For an extra-judicial confession to be the basis of 

conviction, it should not suffer from any material discrepancies 

and inherent improbabilities.  

(vi)Such statement essentially has to be proved like any other 

fact and in accordance with law.” 

 

23. Keeping in mind above principles pronounced by the Hon’ble Supreme 

Court if we turn to the present case we find that confession made by accused 

persons before PW3, PW4, PW6, PW11 is no way bias to accused persons nor 

they have any animosity with the accused so as to give false statement against 

the accused persons. There is no evidence on record to show that the accused 

persons were assaulted by villagers. There are no material discrepancies that 

were said by the accused persons. The extra-judicial confession inspire 

confidence and is corroborated by evidence of PW1. Extra-judicial confession 

made by accused persons is found to be credible and worthy of acceptance.  

 

 

24. According to PW2, PW8 and  PW9, the accused persons confessed 

before the villagers in presence of police  at Mazbat PS. So, the extra-judicial 

confession made by accused persons before police cannot be accepted as true, 

voluntary and without any under influence, coercion. Therefore, extra-judicial 

confession made by the accused persons in presence of police and in presence 

of PW2, PW8 and PW9 cannot be proved against them.  
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25. PW1 reported PW2 about the incident  immediately after  the 

occurrence. He alongwith son of deceased (PW4) rushed to the place of 

occurrence where  they saw the dead body of mother of PW4.  

 

26. PW10, Robin Murmu is yet another reported witness. PW1 her sister 

told him that his mother was killed by accused persons. Though they are 

reported witness, the evidence of PW2 and PW10 lends support to the 

prosecution.  

 

27. PW5, Sonaram Gowala is the VDP secretary of village Sonapur. On the 

day of incident  VDP secretary of informant’s village informed him about the 

incident. Accordingly he went to the place of occurrence and saw the dead 

body of the deceased. Police recorded his statement through Magistrate. Ext.2 

is his statement and Ext.2(1) is his signature.  

 

28. PW12, Abu Sarif is a seizure witness in whose presence DVD RO 4.7 GB 

cassette was seized from Nilamoni Sarma (PW9).  

 

29. PW.13, UBC, Bhaban Kalita  deposed that accused persons were 

arrested on being accusation of murder. Both the accused persons confessed 

that they killed an elderly woman after committing rape. At the time of 

confession video recording was done.  

 In his cross-examination he admitted that at the time of confession he 

was not in his duty.  

 

30. PW 14, Mr. Sankar Ch. Rabha, Senior Scientific Officer, Directorate of 

Forensic Science, Assam, Kahilipara, deposed that on 13.12.13, while he was 

posted as Senior Scientific Officer, Directorate of Forensic Science, Assam, 

Kahilipara, Ghy-19, in reference to UDL/Crime/26/13/4085-86 dated 17.10.13 

he was advised to examine one parcel messenger which was received on their 

office  on 19.10.13 in connection with Mazbat  P.S. case No.47/13 U/S 

376/302/34 IPC. 

 The parcel one closed cloth covered wooden box consisted of three 

exhibits enclosed with cloth cover which was sealed with the impression of a 
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seal corresponding  with the seal impression forwarded seal as per forwarding 

authority 

  DESCRIPTION OF ARTICLES:-  

1. One white coloured dirty petticoat contains stain of suspected blood and 

semen. Marked as “A”. My Sero No.3236/A. 

2. One grey and blue coloured half pant contains stain of suspected blood and 

semen. Marked as “B”. My Sero No.3236/B. 

3. One parrot green coloured underwear contains stain of suspected blood and 

semen. Marked as “C”. My Sero No.3236/C. 

 

RESULT OF EXAMINATION:- 

 

The exhibit No. Sero-3236/A, Sero-3236/B and Sero Sero-3236/C gave positive 

test for human blood and negative test for spermatozoa (semen).   

 Ext.4 is his report and Ext.4(1) is his signature.   

 In his cross-examination he admitted that he has not tested the blood 

stain, so he cannot say the blood stain found in the said sample belongs to 

whom. 

 This witness after examination of wearing apparel of deceased and 

accused persons found blood stain.  

 

31. PW.15, Sri Mahendra Kalita deposed that on 12.3.14,  while he was 

posted as Chief Judicial Magistrate, Udalguri in connection with Mazbat P.S. 

case 47/13 as per request of the I.O., he recorded  the statement of witness 

Sonaram Gowala, S/o- Sibcharan Gowala of Sonapur, P.S.- Mazbat, aged about 

32 years. He recorded his statement U/S 164 Cr.P.C. He made statement 

voluntarily. After recording his statement contents was read over to him and he 

accepted as correct. Ext.2 is the statement of Sonaram Gowala and Ext.2(1) is 

his signature. At the time of recording his statement there was none in his 

chamber other than him.  

 

32. PW.16, Sri O. Mize deposed that on 15.10.13,  while he was posted as 

Judicial Magistrate, 1st Class, Udalguri in connection with Mazbat P.S. case 

47/13, he recorded  the statement of witness Manika Murmu, W/o- Pandu 

Hembram of No.4 Gosenpur, P.S.- Mazbat, aged about 25 years. He recorded 
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her statement U/S 164 Cr.P.C. She made statement voluntarily. After recording 

her statement contents was read over to her and she accepted as correct. 

Ext.5 is the statement of Manika Murmu and Ext.5(1) is his signature. At the 

time of recording her statement there was none in his chamber other than her.  

 

33. PW15 recorded the statement of Sonaram Gowala (PW5) and  PW 16 

recorded the statement of witness Manika Murmu (PW1) u/s 164 Cr.P.C. during 

investigation.   

 

34. Both PW.17, Smti. Gorathi Tigga deposed that on 14.10.13 she was 

working as women Home Guard at Mazbat P.S. As per direction of the I.O., she 

brought the  witness Manika Murmu to court for recording her statement u/s 

164 Cr.P.C. through Magistrate.  

 

35. PW.18, Santan Karmakar deposed that he knows both the informant 

and accused persons. In the next day of occurrence police called him to the 

place of occurrence while accused persons were brought to the place of 

occurrence. Accordingly he went to the place of occurrence. At that time 

accused persons were also present. Police seized one stone alleged to be used 

in killing the deceased in his presence. Ext.1 is the seizure list. Ext.1(2) is his 

signature.  

 

36. It transpires from the evidence of PW18 that in his presence a stone 

was seized from the place of occurrence which was used in the commission of 

murder. 

  

37. PW 20, Sri Dipak Das, the Investigating Officer deposed that on 

14.10.13 he was posted as 2nd officer of Mazbat P.S. On that day, on being 

informed over phone that a dead body was lying in the bank of river Kadabeel 

their O/C after entering GD entry entrusted him to investigate the case. 

Accordingly he visited the place of occurrence and saw dead body of a woman. 

Public apprehended one Doman Mardi. He prepared sketch map of the place of 

occurrence, conducted inquest through Magistrate. Manika Murmu lodged an 

FIR regarding the incident. O/C, registered a case and entrusted him to 

investigate the case. He recorded the statement of witnesses. He also arrested 
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another accused Sona Besra. Dead body of the deceased was sent to hospital 

for post-mortem examination. He seized one blood stained petticoat of 

deceased, one half pant wearing by Doman Mardi and one underwear wearing 

by Sona Besra. He also seized one blood stained stone. He sent the seized 

articles for forensic examination. Both the accused persons confessed their 

guilt before him. Accused persons led him to the place of occurrence and 

showed the place where they committed the offence. Accused persons also 

showed the stone with which they killed the deceased. He seized the said 

stone.  He also recorded statement of some witnesses through Magistrate. On 

completion of investigation he submitted charge-sheet against the accused 

persons vide Ext.16. Ext.16 (1) is his signature.  

 

38. According to investigating officer the accused confessed before him that 

they committed rape on deceased and killed her with stone. The accused 

persons  led him to the place of occurrence and he seized one stone which was 

used in the commission of offence near the place of occurrence on being 

shown by accused persons. PW3, Sarkar Mardi and PW9, Nilamoni Sarma and 

PW18, Santan Karmakar supported the seizure. Though there is no separate 

disclosure statement recorded in verbatim of accused Doman Mardi and Sona 

Besra, recovery is admissible under section 27 of the Evidence Act.  

 

39. PW19, the Medical officer opined that death was due to asphyxia and 

ante-mortem compression of the neck, which is  homicidal in nature.  

 

40. PW14, the Senior Scientific Officer examined the wearing apparel of 

deceased and accused and found positive test for human blood  and negative 

test for spermatozoa (Sero No.3263/A, Sero No.3263/B and Sero No.3263/C). 

Though PW14 admitted in his cross-examination that he has not tested the 

blood stain, so he cannot say the blood stain found in the sample belongs to 

whom, but presence of blood stain in the wearing apparel of both the accused 

persons (Sero No.3263/B and Sero No.3263/C) on the very next day of the 

occurrence confirmed the involvement of accused persons in killing the 

deceased.  
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41. PW14 and PW19 did not find spermatozoa in the wearing apparel of the 

deceased and accused persons.  

 

42. PW1, the sole eye witness in her evidence categorically stated that 

accused persons committed rape on her mother. She saw the incident. So the 

ocular evidence of PW1 cannot be brushed aside as regards commission of 

rape. It is trite law  that medical evidence is basically openionative , the ocular 

evidence has to get primary. Evidence of PW1 coupled with the so called extra-

judicial confession made by accused before PW3, PW4, PW6, PW7 and PW11 

has clearly established that accused Doman Mardi and Sona Besra, in 

furtherance of their common intention, committed rape  on deceased and 

brutally killed her with stone. There is no delay in lodging the FIR i.e. Ext.10. 

Incident took place on 13.1.13. FIR was lodged on the next day. Prompt 

lodging of FIR has strengthened the prosecution case. The names of accused 

persons are also mentioned in the FIR. 

 

43. After evaluating the evidence on record, I have found that the 

prosecution has invariably proved that it was none but accused  Doman Mardi 

and Sona Besra @ Mandal  who caused death of Jaba Kisku after committing 

rape on her, as such, the case is squarely false U/S 376/302/34 IPC.  

 

44.  The above circumstances would show that accused intentionally caused 

death of Jaba Kisku after committing rape on her. When once the ingredients 

of intention is established that person would be murdered as such the grave 

and sever injury was sufficient in the ordinary course of nature to cause death.  

 

45.  In view of the above, I am bound to hold that the prosecution has able 

to prove the charge against the accused Doman Mardi and Sona Besra @ 

Mandal U/S 376/302/34 IPC beyond all shadow of doubt. Accordingly, they are 

convicted thereon.  

 

HEARING ON SENTENCE 

 

46.  Heard accused Doman Mardi and Sona Besra @ Mandal on the point of 

sentence and their statement recorded u/s 235 (2) Cr.P.C. They have 
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submitted that they have been in custody for a long time. They also submitted 

that they are the only earning member of their respective families. As such, 

praying for leniency. 

 

47.  Heard ld. Counsel for the accused as well as ld. Addl.  P.P. for the 

State. But, in the case of rape and murder like heinous crime, I am of the view 

that no leniency should be allowed.  

 

48.  The recent benign direction of the Penal law towards life sentence as a 

rule and death is an exception awarding of which must be accompanied by 

recorded reason. In the instant case, that the evidence does not clearly 

indicate the exact manner by which the murder was committed. From the 

medical report as well as statements of the eye witness, it transpires that 

deceased was assaulted with stone. Accused after committing rape inflicted 

fatal stone blow on head of deceased which caused her death. Looking to the 

manner of assault, in the case in hand, it seems that accused persons acted 

under momentary impulse. Apart from that, it is difficult to hold that accused 

persons are such dangerous persons that to spare their life will endanger to 

the community. I am also not satisfied that the circumstances of the crime are 

such that there is no alternative but to impose the death sentence.  It is true 

that act of rape and murder is a heinous crime and requires to be condemned. 

But at the same time, it cannot be said that it is the rarest of rare cases where 

accused requires to be eliminate from the society.  

 In Ravji v. State of Rajasthan [1996(2) SCC 175], it has been held by 

the Hon’ble Supreme Court that  it is the nature and gravity of the crime but 

not the criminal, which are germane for consideration of appropriate  

punishment in a criminal trial. The court will be failing in its duty if appropriate 

punishment is not awarded for a crime which has been committed not only 

against the individual  victim but also against the society to which the criminal  

and victim belong. The punishment to be awarded for a crime must not be 

irrelevant but it should be conform to and be consistent which the atrocity and 

brutality with which the crime has been perpetrated, the enormity of the crime 

warranting public abhorrence and it should “respond to the society’s cry for 

justice against the criminal”.  
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ORDER 

 

49. Considering all, I convict the accused Doman Mardi and Sona Besra @ 

Mandal U/S 302 IPC and sentenced them Rigorous Imprisonment for 7(seven) 

years each, for U/S 376/34 IPC and also sentenced them to rigorous 

imprisonment for life and also to pay fine of Rs.1000/- (Rupees one thousand) 

each, i/d rigorous imprisonment for 1 (one) month for U/S 302/34 IPC. 

 

50.   Both the sentences are run concurrently.  

 

51. The period of detention of the accused during investigation, enquiry or 

trial, if any, be set off against the substantive sentence of imprisonment U/S 

428 Cr.P.C.  

 

52. Seized articles be destroyed in due course of time. 

 

53. Let a free copy of judgment and order be served to the accused.  

 

54. Let another copy of judgment and order be sent to the ld. District 

Magistrate, Udalguri, under the provision of section 365 Cr.P.C. 

 

55. Let the GR case No.1182/13 be sent to the ld. Chief Judicial Magistrate, 

Udalguri, alongwith a copy of judgment.  

 

56. Given under my hand and seal of this court on this the 30th  day of 

June,2017 at Udalguri Court. 

  

(S. Bora)                                                                                                                                  
Sessions Judge, 
Udalguri, BTAD. 
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A P P E N D I X 

A. Prosecution witness.  

 

PW-1  Smti. Monika Murmu 

PW-2  Sagen Murmu  

PW-3  Sarkar Mardi.  

PW-4  Sapal Murmu 

PW-5  Sonaram Gowala 

PW-6  Lakhi Ram Hembram  

PW-7  Bishnu Hembram 

PW-8  Laxman Sahu 

PW-9  Nilomani Sarmah 

PW-10 Robin Murmu 

PW-11 Mangal Soren 

PW-12 Abu Sarif 

PW-13 Bhaban Kalita 

PW-14 Sankar Ch. Rabha 

PW-15 Sri Mahendra Kalita 

PW-16 Sri O. Mize 

PW-17 Smti. Gorati Tigga 

PW-18 Santan Karmakar 

PW-19 Dr. Arpan Mazumdar (M.O.) 

PW-20  Sri Dipak Das (I.O.) 

 
B. Defence witness.  
 
 Nil.  
 
C. Court witness. 
 
 Nil 
 
D. Prosecution Exhibit.  
 
Ext.1,3,4,6,12,13   Seizure list 

Ext.2   164 Cr.P.C. statement of Sonaram Gowala 

Ext.5   FSL report 

Ext.7   164 Cr.P.C. statement of Maina Murmu 
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Ext.8    PM report 

Ext.9,    summons to Fata Hasda 

Ext.10   FIR 

Ext.11   GD Entry. 

Ext.12     Ejahar. 

Ext.14   Statement of accused Doman Mardi 

Ext.15   Statement of accused Sona Besra 

Ext.16   Charge-sheet 

 
E. Defence Exhibit.  
 Nil.  
 
                                  Sessions Judge,  
                                     Udalguri. 
 

         Dictated and corrected by me 
      and each page bears my signature. 
 
 
 

              (S. Bora)                                                                                                                                       
 Sessions Judge, 

                   Udalguri, BTAD. 
 
 Transcribed and typed by me:-  
 
 
      (Jitumani Sarma/Steno.) 
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